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Again, it has been said that mental suffering and its consequences are so evanescent, intangible and peculiar, and vary to such an extent with the individual concerned, that they cannot be anticipated, and so lie outside the boundaries of any reasonably "proximate" causal connection with the act of the defendant-that they are, in short, "remote." It is not difficult to discover in the earlier opinions a distinctly masculine astonishment that any woman should ever be so silly as to allow herself to be frightened or shocked into a miscarriage. But medical men can do nothing but condemn such a point of view. Medical science has long recognized that not only fright and shock, but also anxiety, grief, rage and shame, are in themselves "physical" injuries, producing well marked changes in the body, and symptoms of major importance which are readily visible to the professional eye.'? Such consequences are the normal, rather than the unusual, result of a threat of physical harm, and of many other types of conduct, and are certainly not beyond anticipation in any situation which experience will recognize as likely to produce them. In any event, most courts have discarded "foreseeability" as the sole criterion of legal cause." And the very ones which talk of "remoteness" where mental suffering is concerned do not dispute, in the large number of cases in which a person12 or even an animal'8 has been frightened by the defendant's conduct, and has sustained damage, or has inflicted damage upon others, in an effort to escape the threatened danger, that the mental reaction 9Victorian Rys. Commrs. v. Coultas, 13 A. C. 222 (I888) ; Braun v. Craven, 175 11l. 401, 5I N. E. 657 (I898) ; Mitchell v. Rochester Ry., 151 N. Y. 107, 45 N. E. 354 (1896) ; McGee v. Vanover, 148 Ky. 737, I47 S. W. 742, Ann. Cas. I9I3E 500 at 505 (1912) ; Chittick v. Philadelphia Rapid Transit Co., 224 Pa. 13, 73 A. 4 (I909) .
10 See Goodrich, "Emotional Disturbance as Legal Damage," 20 MICH. L. REV. 497 (1922) , listing, upon medical authority, a wide variety of physical symptoms, from accelerated pulse to pyorrhea; Tibbetts, "Neurasthenia, the Result of Nervous Shock as a Ground for Damages," 59 CENT. L. J. 83 (1904) ; Earengey, "The Legal Consequences of Shock," 2 MEDICO-LEGAL & CRIM. REV. 14 (I934); Burdick, "Tort Liability for Mental Disturbance and Nervous Shock," 5 COL. L. REV. I79 at 186 (1905) ; Chiuchiolo v. New England Wholesale Taylors, 84 N. H. 329, I50 A. 540 (I930) .
11See Throckmorton, "Damages for Fright," 34 HARV. L. REV. 260 at 270 (I92I), reprinted in 57 AM. L. REV. 828 (I923) and I53 L. T. 24, 89 (1922) .
12 Tuttle v. Atlantic City R. R., 66 N. J. L. 327, 49 A. 450 (1901); Cameron v. New England Tel. & Tel. Co., 182 Mass. 31o, 65 N. E. 385 (1902) [Vol. 37 is as much a part of a recognized causal sequence as any "physical" effect might be, and that liability is to be imposed.
The most valid objection to the protection of "mental" interests lies in the "wide door" which might be opened, not only to fictitious and fraudulent claims, but to litigation in the field of trivialities and mere bad manners.l4 It is easy to lie about what goes on inside the plaintiff's own head. It would be an absurd thing for the law to seek to secure universal peace of mind, and there are many interferences with it which must of necessity be left to other agencies of social control. If the plaintiff is to recover every time that her feelings are hurt, we should all be in court twice a week. "Against a large part of the frictions and irritations and clashing of temperaments incident to participation in a community life, a certain toughening of the mental hide is a better protection than the law could ever be.""5 But this is a poor reason for denying recovery for any genuine, serious mental injury. It is the business of the law to remedy wrongs that deserve it, even at the expense of a "flood of litigation"; and it is a pitiful confession of incompetence on the part of any court of justice to deny relief upon the ground that it will give the court too much work to do.l6 And, in words which Chief Justice Holt made famous in another connection,"1 "it is no objection to say, that it will occasion multiplicity of actions; for if men will multiply injuries, actions must be multiplied too; for every man that is injured ought to have his recompense."
Nevertheless, the danger of a host of claims without merit is a real one, and must be met. There are in reality two problems: to distinguish true claims from false ones, and to distinguish the trifling insult or annoyance from the serious wrong. The first is primarily a matter of proof, and of some adequate guarantee of genuine harm. Just as a substantial verdict for personal injuries or for "physical" pain will be reversed when the evidence of damage consists of purely subjective testimony on the part of the plaintiff, unsupported by any independent proof,l the court may refuse to permit recovery for "mental" suffering unless there is some sufficient assurance of the genuineness of the claim, either in the nature of the defendant's act itself, or in other circumstances proved. 19 So far as the elimination of trivialities is concerned, it calls for nothing more than the same common sense which decides that the ringing of a church bell is not a nuisance merely because it throws a hypersensitive individual into convulsions.20 There will of course be cases in which it is difficult to draw the line, and it will be impossible to state the difference in any terms of an absolute rule; but courts which do not hesitate to administer the "rule of reason," the "fair return," and the standard of conduct of the "reasonable man of ordinary prudence" should not shrink from the task.
There has been much more readiness to grant a remedy where mental suffering is inflicted intentionally than where it is the result of mere negligence. One reason, of course, is the natural tendency of the courts, which has been apparent elsewhere in the fields of torts,"2 to extend liability as the moral guilt of the defendant increases. But perhaps more important is the fact that in such intentional misconduct there is an element of outrage, which in itself is an important guarantee that the mental disturbance which follows is serious, and that it is not feigned. Not only is there a normal social desire to compensate the victim at the expense of the more heinous offender whose conduct is subject to every moral condemnation, but the danger of imposition is lessened to a point where it becomes reasonably safe to grant the remedy. There are not lacking indications that not only the "wilful" wrongdoer, but also he who acts "wantonly" without regard to the consequences, will be subject to a more extended liability for mental suffering.22 18 Cf. Johnson v. Great Northern R.R., 107 Minn. 285, I 9 N.W. io6I (g909); Sporgis v. Butler, 40 Cal. App. 647, 181 P. 246 (1919) ; Paderas v. Stauffer, io La. App. 50, I 9 So. 757, I20 So. 886 (1929) ; City of Pawhuska v. Crutchfield, I55 Okla. 222, 8 P. (2d) 685 (1932) . 19 See Johnson v. Sampson, 167 Minn. 203 at 207, 208 N. W. 814, 46 A. L. R. 772 at 775 (1926 It is not the purpose of this paper to consider the limits of liability for mental disturbance in the field of negligence, but merely to deal with the "intentional" cases, which may conveniently be blocked off and treated as a separate group. As in the case of other torts,23 "intent" includes more than an actual desire to make the plaintiff suffer. It extends to the mental disturbance which the defendant must have believed to be a necessary incident of his act, and substantially certain to follow from it. The misguided humorist who playfully tells a woman that her son has hanged himself " may not have desired to cause her violent suffering; but when she is thrown into hysterics, nervous prostration and a miscarriage, he is liable as if he had. What we are dealing with, in other words, is outrageous conduct, of a kind especially calculated to cause serious mental and emotional disturbance It is the character of such conduct itself which provides the necessary assurance that genuine harm has been done, and that it is so important as to be entitled to redress.
THE DEFENDANT'S CONDUCT
The early cases, of course, refused all remedy for mental suffering, unless it could be brought within the scope of some already recognized tort. One instance of this was the rule that mere words, however violent, threatening or insulting, did not constitute an assault, and hence afforded no ground for redress.25 It might well be inquired why the trespass action for assault, which was a remedy designed to keep the peace, never was extended to words which were more insulting, unendurable, and generally provocative than blows. Perhaps it was thought that the law had enough on its hands to intervene at the first threatening gesture-or perhaps it was merely that the tough skins Beck v. Libraro, 220 App. Div. 547, 22I N. Y. S. 737 (1927 of merrie England in the days before Victoria were expected to be able to endure anything that the foul mouths of our ancestors could inflict. More probably it was the proximity of the criminal law, with its fixed notion that assault must always be something in the nature of an attempted battery. In any event, the result was a rule which permitted recovery for the movement of a hand that might frighten the plaintiff for a moment, and denied it for coldly menacing words that kept him in terror of his life for a month.
But if some independent tort could be made out, no matter how technical it might be, there was a cause of action; and with this cause of action as a peg upon which to hang the mental damages, recovery was freely permitted. Virtually from the beginning mental suffering has been a recognized element of damages in assault,26 battery,27 false imprisonment,28 malicious prosecution,29 and seduction.80 Very often in such actions the mental distress has been the only substantial damage sustained. As long ago as I906, Street remarked upon this phenomenon. He called such damages "parasitic," and ventured a prediction which has proved to be prophetic, and may continue so to be: 1 "The treatment of any element of damages as a parasitic factor belongs essentially to a transitory stage of legal evolution. A factor which is today recognized as parasitic will, forsooth, tomorrow be recognized as an independent basis of liability."
The intentional infliction of such damages is in process of becoming a cause of action in itself. The tendency remains, however, to find some other foundation for the action, however strained, and to disguise the real basis of recovery under some other name.32 Thus in a recent Georgia case,88 where an insurance adjuster insulted and bullied a sick woman in a hospital for a considerable period of time, and before departing scornfully threw a half dollar upon the bed, the court was sufficiently timid to lay emphasis upon the technical battery, but honest enough to say that recovery would have been allowed without it. There is no longer any reason or necessity for resorting to such subterfuges. It is high time to abandon them, and to rest the action upon its real ground.
One group of cases have allowed recovery for practical jokes of an unusually heartless kind, such as telling a woman that her husband is seriously hurt,34 or that her son has hanged himself,85 or burying a "pot of gold" to be dug up under extreme public humiliation.36 An extreme illustration is the Maryland case37 in which a very gory dead rat was wrapped up in a package for a sensitive soul to open. Such sardonic efforts at humor cannot be called assaults, within any present definition of the term, but they represent an extension of the principle underlying the action for assault to closely analogous situations.
In the field of mere insult, other cases have dealt with oppressive and outrageous conduct, such as verbal or written abuse, vituperation and threats, under circumstances peculiarly calculated to cause mental distress, and on the part of those in a special position to inflict it. As might be expected, public servants were the first defendants to be held liable. Carriers, who are under a special obligation to the public, and by the same token in an unusual position to wound its feelings, have been held responsible for the conduct of their employees who insult passengers,8 humiliate them in arguments over fares,89 or try to put 34Wilkinson v. Downton, [1897] Evicting landlords have offered a fertile field for liability for mental suffering. When they behave in outrageous fashion, tearing down the premises, smoking out the tenants, or throwing the furniture about, they have been held liable.52 Here again, of course, there is a technical trespass under the statutes of forcible entry in most jurisdictions; but it is greatly to be doubted that it plays any part in the cause of action. It would seem that even if the landlord were legally entitled to enter and to oust the tenant, he would still be liable for doing it in such a manner. The same trespass is found in the case of many other defendants who invade the plaintiffs' premises, or remain there after they have forfeited their privilege to do so, and offer violent threats,53 vituperative epithets and abuse,64 indecent pro-posals,5 or humiliating indignities to the premises.56 In one or two cases where "trespass" was not regarded as an adequate theory, the courts have fallen back upon that general catch-all, the concept of "nuisance." 57 It seems quite evident that in all such cases the "legal right" invaded, which always is mentioned but seldom is stressed, and never plays any important part as an element of damages in itself, is nothing more than the barest excuse to permit recovery for the real mental injury, which is the only substantial damage to be found.58
In recent years collecting creditors have come in for a great deal of attention. High pressure collection methods have not been received with any great degree of favor by the courts.59 The same is true of the very similar bullying tactics of insurance adjusters seeking to force a settlement.60 Wherever it can possibly be done without too obvious pretense, the effort has been to find a technical battery,6' an assault,62 a false imprisonment," a trespass in entering or remaining in the plaintiff's home,"6 or an invasion of the "right of privacy,"65 which itself seems to be in many cases nothing more than a right to be free from the intentional infliction of mental suffering.66 But in three recent cases in Iowa,67 Nebraska68 and North Carolina,69 where nothing whatever was involved except outrageously insulting collection letters or verbal abuse, the courts were faced squarely with the issue, and proceeded to discard all such pretexts, and to hold the defendants liable for the real wrong.
Occasional cases have dealt with the misuse of authority in some flagrant manner-as where a detective, for purely personal reasons, falsely accused a woman of wartime espionage.70 Perhaps the outstanding decision among all those mentioned is Johnson v. Sampson, 71 in which school officials summoned a high school girl to the office, accused her of unchastity, and threatened her with imprisonment. Neither assault nor slander could be made out upon the facts, but the Minnesota court had no hesitation in imposing liability for the inten- the courts have talked of a somewhat dubious "property right" " to the body-a "property" which did not exist while the decedent was living, which cannot be sold or conveyed, which can be used only for the one purpose of burial, and which not only has no pecuniary value but is a source of liability for funeral expenses. This right usually is said to be in a group of close relatives, or the next of kin,78 and serves as a foundation for the action for mental suffering. It seems reasonably obvious that this "property" is something evolved out of thin air to meet the occasion, and that it is in reality the personal interests of the survivors which are being protected, under a fiction likely to deceive no one but a lawyer. It would be much simpler to say merely that redress will be given for the mental disturbance substantially certain to follow from the intentional mistreatment of a corpse.
In short, in a wide variety of situations, including many kinds of outrageous misconduct which range from threats of violence or imprisonment through grossly insulting letters or words to acts not tolerated in any decent society, mental suffering, intentionally inflicted, has been redressed. Out of the array of technical assaults, batteries, imprisonments, trespasses, "implied contracts," invasions of "privacy" or of doubtful "property rights," the real interest which is being protected stands forth very clearly. And in some dozen recent cases, at least, it has been recognized as the only interest or right involved.
LIMITATIONS OF THE TORT
Conceding that the sum of all these cases means that a new basis of tort liability is to be recognized, what are its limitations? There still remain fictitious claims, vexatious suits, and trivialities which can only be dismissed as petty and frivolous. Liability still cannot be extended to every trifling indignity. The rough edges of our society still are in need of a great deal of filing down, and the plaintiff in the meantime must necessarily be expected and required to be hardened to a certain amount of rough language, and to occasional acts that are definitely inconsiderate and unkind. There is no occasion for the law to intervene with balm for wounded feelings in every case where a flood of billingsgate is loosed in an argument over a back fence. There is still, in this nation at least, such a thing as freedom to express an unflattering opinion; and some safety valve must be left through which irascible tempers may blow off relatively harmless steam.79
There is an obvious difference between the threat of a group of self-appointed vigilantes to string the plaintiff up to a sour apple tree, and the mere statement to his face that they think that he is the meanest man in town. There is a difference between an infuriated railroad conductor raucously bellowing opprobrious epithets at humiliated passengers, and the mild discourtesy of "Hurry up! Do you think we've got all night?" There is a difference between violent and vile profanity addressed to a lady, and the same language to a Butte miner and a United States marine.80 It is all a matter of drawing the line. There will of course be difficulties, and doubtful cases, and the distinction cannot be stated in any formal rule; but it is not essentially more troublesome to make than that between negligence and reasonable care.
Thus far the courts have indicated that they are quite to deal with the problem. With few exceptions, the case recovery has been allowed have been extreme cases, in wh be difficult not to agree that there is a real wrong entitle 
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No case has been found permitting recovery in the absence of evidence that the plaintiff's mental disturbance was extreme, with convincing objective testimony to attest its genuineness. Nearly all of the plaintiffs have been women,81 usually in that delicate condition whose standardized consequences have typified mental suffering cases with the "customary miscarriage." How far there has been perjury, it is of course impossible to say; the opportunity certainly is there, but so far as the opinions indicate, the harm suffered has been real and serious. It is impossible to set such a limitation where no court has attempted to fix one; but so far as the cases thus far decided indicate, recovery is permitted only when there has been damage of importance and gravity, established by convincing evidence.
With the exception of a recent Texas case,82 which seems to have attached quite undue importance to the fact that a street car conductor shook a ticket punch under a passenger's nose, no case allowing the plaintiff to recover has been found where the defendant's conduct was anything but flagrant and outrageous. The courts have refused, very properly, to compensate the silly, hysterical fright of a woman at the approach of a man dressed up in feminine clothing,83 or the rage, humiliation, or even shock resulting from ordinary rough language, profanity, or abuse, in the absence of circumstances of aggravation. 84 In each case the defendant who has been held liable has been in a special position to inflict mental suffering, and his behavior has been especially calculated to inflict it. There is no recovery for threats, insults or indignities which amount to nothing more than annoyances.85 Such "mental suffering," even if it be genuine, is regarded as exaggerated, unreasonable, and beneath the notice of the law. Thus far it has been held that no action will lie for the insult and humiliation involved in inviting a woman to illicit intercourse,86 upon the ground that no sufficiently serious harm has been done,87 but it is not altogether certain how long the chivalry of the southern courts will stand the strain.88 So far as it is possible to generalize from the cases, the rule which seems to be emerging is that there is liability only for conduct exceeding all bounds which could be tolerated by society, of a nature especially calculated to cause mental damage of a very serious kind.
ACTS DIRECTED AT A THIRD PERSON Some troublesome problems of legal theory arise when the act of the defendant which has caused the plaintiff's mental suffering was not intended to affect the plaintiff, but was directed at a third person. There are much the same difficulties as in the case of the defendant's negligent conduct.89 The obstacle to recovery lies in the fact that no harm was intended to the plaintiff, and some violation a legal obligation to the plaintiff must be found before there can liability.
If some theory justifying recovery is indispensable, no reason is apparent to prevent the application of the rather anomalous doctrine of "transferred intent," found in the battery cases, where A throws a stick at B, or shoots at B, and unexpectedly hits C.90 Whether this doctrine is a peculiarity carried over from criminal law into tort cases, or merely a freak survival from an earlier law of strict liability without fault toward the plaintiff, or whether it is a recognition of a sound fundamental principle that an act intentionally directed at injury to another is an absolute wrong to anyone who may be damaged as a result-it is in any case well established. There seems to be no reason to apply it when the plaintiff suffers physical harm, and to reject it where there is mental damage. It is a strange distinction which allows recovery when the plaintiff is struck by a bullet aimed at another, and denies it when she is frightened into serious illness.9' It is still more startling to find the Ohio courts recognizing a cause of action in mental disturbance at the mistreatment of household furniture, and none in shock at the sight of the mutilated body of a murdered sister.92 But thus far only one West Virginia case93 seems to have adopted the "transferred intent" theory as a basis of recovery.
Other courts seem to have regarded the plaintiff's mental distress as so substantially certain to follow, under the circumstances, from the defendant's attack upon another, that it may be considered as intended,94 or at least as foreseeable, so that the defendant's conduct becomes negligence toward the plaintiff.95 Still other courts have denied any recovery at all; " and it may be significant that the ground most often stated is that the result was not one which reasonably might have been foreseen. Thus the question whether the defendant knew or should have known of the plaintiff's presence, or of the likelihood of fright or shock to her, may prove decisive.97
Perhaps it is not so important to determine the precise theory upon which recovery is to be allowed, as to set the limitations which are necessary if it is to be allowed at all. It has been contended that a defendant who sets out to commit a battery should always reasonably anticipate that others in the vicinity, and particularly near relatives of the person attacked, may suffer serious mental disturbance.98 But some boundary short of such foreseeability must necessarily be set.
No one would suppose that we are to attempt to compensate every listener on the radio for whatever mental distress he may undergo at the news of an assassination of the President; or that if the defendant murders John Smith with an ax, he should be liable for the successive miscarriages suffered by his sisters and his cousins and his aunts at the news of John Smith's and one another's misfortunes, however devoted a family they may have been.
It is again a question of drawing the line. There seems to be no absolute necessity for limiting recovery to near relatives of the person attacked, since an innocent bystander who is frightened out of her wits by a murder committed before her eyes may suffer an equally serious and genuine shock.99 There is perhaps more reason, as a practical necessity, to limit it to those who are more or less immediately connected with the attack, either by their presence at the time and place, or through prompt discovery afterward.100 Perhaps there is no real distinction to be made, however great our tendency to find one, between the wife who sees her husband killed and the widow who learns the news six months later; but there must be a terminus somewhere.'?' Here again the limits to be set are a matter for the practical common sense of the court, and probably are incapable of reduction to any definite rule. In any case, it seems quite clear that there can be no recovery where the peril in which the defendant has placed the third person is not one calculated to cause any extreme mental disturbance on the part of the plaintiff,'02 or where there has in fact been no serious harm. '03 All of these problems could be dealt with in far more intelligent fashion if we were to jettison the entire cargo of technical torts with which the real cause of action has been burdened, and recognize it as standing on its own feet. There is every indication that this will henceforth be done, and that the intentional infliction of extreme mental suffering by outrageous conduct will be treated as a separate and inde-
